April 23, 2003 Planning Commission Meeting Itern No.

MILPITAS PLANNING COMMISSION AGENDA REPORT

Category: Public Hearing Project Planner: Kim Duncan

Public Hearing: Yes; _X_ No:

Notices Mailed On:  4-11-03 Published On:  4-10-03 Posted On:  4-11-03

TITLE: VARIANCE P-VA2003-1

Proposal: Request for variance to allow a 2 foot encroachment of a residential
addition into required side yard of an existing, legal non-conforming
residence.

Location: 123 North Gadsden Drive (APN 029-18-009)

RECOMMENDATION: Denial-

Applicant: Chad and Jessica Leffler, 123 N, Gadsden Drive, Milpitas, CA.
05035

Property Owner: Same as applicant

Previous Action(s): Tentative Map

General Plan Designation: Single Family (Low Density)

Present Zoning: Single Family Residential (R1-6)

Existing Land Use: Residential

Agenda Sent To; Applicant/Owner

Attachments: Plans, photos, Applicant’s Justification of Variance, letters of

support from neighbors

BACKGROUND

In 1960, the Planning Commission approved the Rancho Coelho tentative map for 120 Multi-
Family (R3), One or Two Family (R2) and Single Family (R1-6) residential lots. The single
family residential lots average a width of 55 feet and development included side yard setbacks of
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5 feet and 6 feet. In 1961, the existing single-family residence on the project site was
constructed.

In October, 2002, the Planning Commission and City Council approved and adopted new zoning
text revisions that include Section 56.03 (Non-conforming Buildings and Uses), which allow
additions to legal non-conforming buildings if the addition conforms to all development
standards and regulations of the district in which it resides, including yard setbacks, (Section
56.03-1) Prior to the zoning text revision, approval of additions to non-conforming structures
was granted only if the entire structure was made to conform to all regulations of the district in
which it is located, or with Planning Commission approval through the Use Permit process. The
revision was initiated to allow a streamlined process for coriforming additions to non-conforming
structures that could be consistently and fairly applied. It also intended to clearly disallow
expansions that extended the degree of nonconformity of the existing structure to other parts of
the structure. This was something that had been allowed even after setback requirements
changed, making it difficult to realize the impacts of the change.

Site Description

The subject site is a 6,000 square foot parcel located on the west side of North Gadsden Drive
across from Braly Avenue, north of East Calaveras Boulevard and south of Burnett school in a
Single Family Residential (R1-6) zoning district. The parcels to the north, east and south are
zoned Single-Family Residential (R1-6) and parcels directly west of the subject site are zongd
One or Two Family Residential (R2). Outlying parcels to the east and south are zoned Multi-
Family Residential (R3).

The site contains an existing 1,306 square foot single-story residence with conforming rear and
front yard setbacks. The side yard setback adjacent to the garage is 5 feet and the side yard
setback on the alternate side is 6 feet, with the total of both side yards equal to 11 feet.

THE APPLICATION

The variance application (P-VA2003-1} is submitted pursuant to Section 58 (Variances), Section
4.06 (Area, Lot, Width and Yard Requirements) and Section 56.03 (Additions-Enlargement-
Moving) of the Milpitas Zoning Ordinance. The variance is a request to allow a 496 square foot
residential addition to encroach 2 feet within the required side yard of the subject site to align
with the existing structure that encroaches by 2 feet. The degree of encroachment is determined
from the City’s zoning ordinance development guidelines (Section 4.,06), that require side yard
setbacks to be a minimum 6 feet adjacent to the garage with the total of both side yards equaling
a minimum of 13 feet. As mentioned above, the total of both side yards equals only 11 feet-a
difference of two feet, thus a 2 foot encroachment. The request is also a deviation from the
City's zoning ordinance Section 56.03 (Additions-Enlargements-Moving) which specifies a legal
non-conforming building shall not be added to unless the addition conforms to all development
standards and regulations of the district in which it resides, including yard setbacks.
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PROJECT DESCRIPTION

Variance

The applicant requests approval of a variance from the ordinance-specified side yard setback
requirements for residential structures in single-family residential zoned districts with lot sizes of
6,000 square feet. The ordinance requires a six (6) foot setback from the property line nearest the
garage, with a combined minimum of 13 feet for both side setbacks. According to the submitted
site plan, the residence lies 6 feet away from the right side property line, and 5 feet away from the
left side property line and is thus located within the required side yards. The variance request is
to allow the 6-foot side setback of the existing structure to apply to the new addition, rather than
setting the addition back farther (by 2 feet) than the existing structure, so the existing structure
and addition align.

ISSUES

Conformance with Criteria for a Variance

According to Section 58 (Variance) of the City of Milpitas Zoning Ordinance, which is based on
state law, an applicant may apply for and be granted a variance from the strict application of the
provisions of the Zoning Ordinance when unnecessary hardships are present for the subject site.
The Planning Commission may grant a variance if the following criteria are found applicable:

The required findings for variance approval are as follows:

a) A variance is intended to alleviate a hardship imposed by the zoning law and arising from
the particular size, shape, topography, location, surrounding, or other circumstance.

b) The basic test in each case is one of hardsh1p, variances should not be granted, except in
case of hardship.

¢) Denial of the variance - under the conditions or circumstances presented - would deprive the
particular parcel involved of benefits enjoyed by other parcels in the same district.

d) A variance should not be used to correct a condition or circumstance generally applicable to
the entire district.

e) The granting of the variance must not injure other parcels of property in the same district nor
must it be materially detrimental to the public welfare.

Staff concludes that the requested variance does not meet the required findings above due to the
following:

a and b) Unique circumstance/Hardship: The subject site is a rectangular shaped lot on the
valley floor that contains no irregvlarities in shape, size, topography, location, surroundings, or
other circumstances, The applicant states that the offset would cause problems with tying in the
foundation, create different rooflines, add costs and change the lines/look of the house,
Furthermore, the applicant states all the houses in the neighborhood have been added on without
an offset.

Per Building Division requirements, the plans will need review by a qualified engineer for the
addition, as proposed or with an offset foundation, to prevent any structural problems with the
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walls, foundation and roof. The site is located in a single-family residential zoning district (R1-
6), which does not require architectural review. Appearance is not a factor considered with
variance reviews and is unrelated to a finding of a unique circumstance or hardship. As a point
of information, building offsets and change in roof lines are always encouraged to add visual
interest, reduce the appearance of bulk and vary setbacks viewed from the street, especially in
subdivisions of mass-produced homes. Furthermore, additions to homes in the neighborhood
pre-dated the previously mentioned October 2002 zoning code revision regarding additions to
non-conforming structures. Therefore, this variance application does not present any unique
circumstance or hardship.

c) Deprivation of benefits: This finding relates to whether adherence to the standards would
render the parcel undevelopable for its intended purpose. The setbacks allow a home similar to
other homes to be built as well as a sizable addition. In addition, the applicant again compates
his house to houses in the neighborhood that existed prior to the October 2002 code change. Not
only is there a change in circumstances, but past approvals do not set precedent for variance
approvals. Also, the law does not ensure that all properties can be built alike. Lastly, the
October 2002 amendment is applicable to all other parcels in the same district as the subject site.
Therefore, enforcement of the required setbacks would not deprive the particular parcel beneﬁts
enjoyed by other parcels in the same district.

d) Correction of generally-applicable condition: The applicant states their situation is common
to the immediate neighborhood only. All singfe family residential (R1-6) parcels in the Rancho
Cohelo tract have a lot width of 55 feet. Staff observed that most of the homes built in this tract
have a 5 foot side yard setback adjacent to the garage and 6 foot side yard setback on the opposite
side. Therefore, the existing side yard setbacks are a circumstance generally applicable to the
entire tract and not limited to a single or few parcels of property in a given district

e) Detriment to others: Reduced setbacks result in the loss of privacy between neighbors, open
space between homes, pervious area for runoff and increased potential for diminished light, air
and access between buildings- all contrary to the purpose of establishing zoning restrictions
applied consistently to all parcels to protect the public good, as a whole, and individual
properties. Personal gain, such as increased property values cited by the applicant, do not justify
a special privilege to be granted.

RECOMMENDATION

Close the Public Hearing. Deny the variance request P-VA2003-1 regarding a 2 foot
encroachment of a residential addition into required side yard of an existing, legal non-
conforming residence, based on the Finding below.

FINDINGS

1. The property lacks uniqueness in size, shape, topography, location, surroundings or other
circumstance compared fo neighboring parcels;

2. Application of the required setbacks does not pose a hardship with regard to the ability to
build on the parcel a structure for the intended use allowed by zoning and of comparable size
as other parcels;
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3.

The required setbacks are applicable to all parcels in the district and are not required to
ensure all properties can be built alike. All parcels have been able to develop under these
circumstances, including the subject parcel. Therefore, the parcel is not deprived of benefits
enjoyed by all other parcels.

Granting of the variance is a special privilege that is contrary to the intended purpose of
zoning, particularly setback standards and the role setbacks play in incrementally protecting
the public good with respect to privacy, open space, access, flow of air and light and
pervious area.
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2/6/03

City of Milpitas Planning Division,

This letter is basically a letter in support of ourselves. We have gotten letters of support
from all of our immediate neighbors and we would just like to add a few more pleas....
First of all my husband has been a Milpitas resident all of his life, His father Bill Leffler is
very active in the community coaching baseball and soccer to the kids. Our famity had grown
from two to four practically overnight and we are growing too big for our small home. Now
we enjoy living in Milpitas and on top of that cannot afford to buy a bigger home in the
city. It is in our best interest personally and financially to remodel our existing house. We
locked into a second story but could not afford it therefore pulling out in front to add
another bedroom and a anew dining room/living room is basically our only option
financially. Our neighbors at 137 N. Gadsden did the same remodel years back and it looks
very nice. Their support is 100%. With our situation jogging in 2 feet will make the
addition unrealistically narrow and we will not be able to continue with our plans to
remodel.

We hope you will be able to consider all of this for you final decision.

Sincerely,
Chad & jessica Leffler
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Milpitas Planning,

We do not want to see 123 N. Gadsden Dr have to come in 2 feet
on the addition to the front of there home. We are in support of
seeing the addition come straight out.

Thank you,
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2/5/03
Milpitas Planning Division,

We are in support of our neighbors Chad and Jessica Leffler for their plans on adding on
to the front of their house. We do not wish to see them jog in 2 feet,

%&Eli ra Casim
145 . Gadsden Dr.



To whom it may concern,

| am in total support of the Leffler's being able to come
straight out on the addition to there home. | hope you will
not make them come in the 2 feet. This is in the best
interest of our immediate neighborhood.
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To whom it may concern,

This letter is in support of my neighbors Chad and Jessica Leffler at 123 N. Gadsden Dr.. We do not wish
to see the addition come in 2 feet and would like to see it come straight out. We hope this letter will help
them, and you to see that letting them come straight out would be in everyone’s best interest.
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